May 1st – Leave Transfer, FMLA, FFSL
Q.  What is FMLA?
A. The Family and Medical Leave Act (FMLA) entitles eligible employees of covered employers to take unpaid, job-protected leave for specified family and medical reasons, with continuation of group health insurance coverage under the same terms and conditions as if the employee had not taken leave. Eligible employees are entitled to take up to 12 workweeks of FMLA leave in a 12-month period for any of the reasons listed below. 
For part-time employees, entitlement to FMLA leave is pro-rated, based on the employee’s scheduled workweek (e.g. the number of hours scheduled per week).
FMLA LWOP can be used intermittently and interspersed with one’s own leave.
Q. Does annual and sick leave used under FMLA go toward the 12 week limit?
A. Yes.
Q. Once you’ve invoked your right to FMLA can you be advanced leave?  Can you be advanced leave while on maternity leave?
A.  Yes to both, but advanced leave is not an employee entitlement.   It is up to the supervisor’s discretion but their policy should be applied equitably.
 See link to P&P:  http://www.afm.ars.usda.gov/ppweb/PDF/402-6.pdf   
Benefits and Protections 
While on FMLA LWOP type leave, employees may maintain health benefits coverage by paying the employees share of the health benefits premium while on LWOP or upon return to work. Also, employees who take FMLA leave will be restored to the same or equivalent positions upon return to employment.
Invocation 
Employees must invoke the entitlement to FMLA leave, subject to notification and medical certificate requirements. Employees may not invoke entitlement to FMLA leave retroactively for any previous absence from work.

Advance Notice 
Employees must provide notice of intent to take FMLA leave at least 30 days before taking it, or as soon as practicable.
Q.  Who does FMLA extend to?
A.  Full-time employees who have completed 1 year of Federal service are entitled to 12 administrative workweeks (480 hours) of leave without pay during any 12-month period.

The 12 months of employment do not have to be consecutive. That means any time previously worked for the same employer (including seasonal work) could, in most cases, be used to meet the 12-month requirement. If the employee has a break in service that lasted seven years or more, the time worked prior to the break will not count unless the break is due to service covered by the Uniformed Services Employment and Reemployment Rights Act (USERRA), or there is a written agreement, including a collective bargaining agreement, outlining the employer’s intention to rehire the employee after the break in service. See "FMLA Special Rules for Returning Reservists". 

Q.  Can FMLA be used for grandchildren?

A. No.  Family friendly sick leave can be used to care for grandchildren.

Q. How should FMLA be coded in webTA?

A. 
71 71 LWOP / FMLA
61 61 Annual Leave-FMLA
62 62 Sick leave used FMLA 

Q. What is covered under FMLA?
A.  A serious health condition that makes the employee “unable to perform the functions” of his or her job.

A serious health condition is an illness, injury, impairment, or physical or mental condition that involves inpatient care or continuing treatment by a health care provider. Some common serious health conditions that qualify for FMLA leave include conditions requiring an overnight stay in a hospital or other medical care facility; conditions that incapacitate for more than three consecutive days and require ongoing medical treatment (either multiple appointments with a health care provider, or a single appointment and follow-up care such as prescription medication); chronic conditions that cause occasional periods when the employee is incapacitated and that require treatment by a health care provider at least twice a year; and pregnancy (including prenatal medical appointments, incapacity due to morning sickness, and medically required bed rest.

An employee is unable to perform the functions of the position where the health care provider finds that the employee:

1) is unable to work at all; or
2) is unable to perform any one of the essential functions of the employee's position.

An employee who must be absent from work to receive medical treatment for a serious health condition is considered to be unable to perform the essential functions of the position during the absence for treatment. 
The birth of a child and to bond with the newborn child within one year of birth.

An employee's entitlement to FMLA leave for birth and bonding expires 12 months after the date of birth. Both mothers and fathers have the same right to take FMLA leave for the birth of a child. Birth and bonding leave must be taken as a continuous block of leave unless the employer agrees to allow intermittent leave (e.g., allowing a parent to return to work on a part-time schedule for 10 weeks). 

To care for the employee’s spouse, son, daughter, or parent.   Definitions:
Spouse: (Current) Spouse means a husband or wife as defined or recognized under state law, including “common law” marriage in states where it is recognized. However, the federal definitions of “marriage” and “spouse” as set forth in the Defense of Marriage Act (DOMA) apply to the FMLA and therefore FMLA leave may only be taken to care for a spouse of the opposite sex.
Parent: Parent means a biological, adoptive, step or foster father or mother, or any other individual who stood in loco parentis to the employee when the employee was a child. This term does not include parents “in law.”
Son or daughter: Son or daughter means a biological, adopted, or foster child, a stepchild, a legal ward, or a child of a person standing in loco parentis, who is either under age 18, or age 18 or older and “incapable of self-care because of a mental or physical disability” at the time that FMLA leave is to commence.
In Loco Parentis: The FMLA regulations define in loco parentis as including those with day-to-day responsibilities to care for or financially support a child. Employees who have no biological or legal relationship with a child may, nonetheless, stand in loco parentis to the child and be entitled to FMLA leave. Similarly, an employee may take leave to care for someone who, although having no legal or biological relationship to the employee when the employee was a child, stood in loco parentis to the employee when the employee was a child, even if they have no legal or biological relationship.
The placement with the employee of a child for adoption or foster care and to bond with the newly placed child within one year of placement.

FMLA leave may be taken before the actual placement or adoption of a child if an absence from work is required for the placement for adoption or foster care to proceed. For example, the employee may be entitled to FMLA leave to attend counseling sessions, appear in court, consult with his or her attorney or the birth parent’s representative, submit to a physical examination, or travel to another country to complete an adoption before the actual date of placement. FMLA leave to bond with a child after placement must be taken as a continuous block of leave unless the employer agrees to allow intermittent leave. An employee’s entitlement to FMLA leave for the placement of a child for adoption or foster care expires 12 months after the placement. 

FMLA pertaining to military service 
Active Duty Leave 

An employee may take up to 12 weeks of unpaid FMLA leave for any qualifying exigency (as defined by regulation) related to a spouse, son, daughter, or parent's active duty or notification of an impending call or order to active duty in the Armed Forces in support of a contingency operation. 

 Servicemember Family Leave (Caregiver) 

An employee who is the spouse, son, daughter, parent, or next of kin of a covered service member is entitled to a total of 26 workweeks of leave during a 12-month period to care for the servicemember. The leave is available during a single 12-month period. 

Q. Who approves FMLA? 

The supervisor must have enough information to make a determination as to whether the condition is one of the FMLA-qualifying reasons.  Communication between employee and supervisor is key.

Under some circumstances, employees may take FMLA leave on an intermittent or reduced schedule basis. That means an employee may take leave in separate blocks of time or by reducing the time he or she works each day or week for a single qualifying reason. When leave is needed for planned medical treatment, the employee must make a reasonable effort to schedule treatment so as not to unduly disrupt the employer's operations. If FMLA leave is for the birth, adoption, or foster placement of a child, use of intermittent or reduced schedule leave requires the employer’s approval. 
Under certain conditions, employees may choose, or employers may require employees, to "substitute" (run concurrently) accrued paid leave, such as sick or vacation leave, to cover some or all of the FMLA leave period. An employee’s ability to substitute accrued paid leave is determined by the terms and conditions of the employer's normal leave policy. 

Q. Is documentation required?
Medical certification is required. This can be provided the Department of Labor form WH-380 and is highly recommended but not required.  A letter from the treating physician on letterhead with all of the pertinent information covered on the Dept of Labor form is also acceptable.

Q.  Do I have to give my medical to my supervisor?  Shouldn’t it go to USDA’s medical officer?

A.  Yes, an employee must submit their medical to their supervisor.  It should be secure.  Medical documentation is not submitted to the Medical Officer unless there is a bigger issue and Employee Relations may be involved. 

Q.  What is the Approval process?
Documentation must be provided to the supervisor.  Before approving requests for FMLA-type absences, supervisors should ask employees if they are requesting leave under the FMLA. This is particularly important when absences are clearly for family or medical reasons (absence due to childbirth, adoption/foster care, care for a family member with a serious health condition, or a serious health condition of the employee). 
If FMLA leave is requested, employees should confirm the request by checking the appropriate box on the OPM Form 71, “Request for Leave or Approved Absence;” in WebTA selecting the appropriate FMLA transaction code for the leave request and making the appropriate selection in the bottom section of the leave request when requesting and invoking FMLA leave; or otherwise indicating in writing that the FMLA leave entitlement is being invoked.
Q: I am really uncertain of how the Family Medical Leave Act aids me, if in any way at all? I am of the belief that it only protects your job position for a set length of time, but that time is still unpaid. Is this assumption wrong?
That assumption is not incorrect.  Employees usually invoke their entitlement to FMLA when they run out of their own leave.  LWOP is not an employee entitlement and does not have to be approved by a supervisor….unless the employee has invoked their FMLA right (with medical documentation) in which case the FMLA/LWOP must be approved by the supervisor.  FMLA is also a job protection while the employee is out on medical leave.
Q. Does FMLA cover an unmarried couple?
A. No.
Q. Are any changes to FMLA regulations regarding definition of family expected any time soon?
A. No, we haven’t heard anything.  Family friendly sick leave is what we have at this time since it can be used to care for anyone…except pets 
Q.  I am a regular full-time employee and have exhausted all of my sick and annual leave. If I am able to work a certain number of hours per pay period (let’s say 60 of the 80 hours) and take LWOP for the remainder of the hours, how does that affect a) my health benefits b) my retirement matching (as a FERS) c) accrual of annual and sick leave hours (I am in the max annual leave category)?
A. You would need to seek counsel from a Benefits Specialists in HR but we do have a document that describes the different effects of LWOP on leave accruals, WGIs, etc.  For example, each time an employee reaches 80 hours of LWOP they will lose their annual and sick leave accruals for the pay period.  
See http://www.afm.ars.usda.gov/hrd/payleave/index.htm#family 
Q. Difference between  LWOP and AWOL?
LWOP is a temporary, unpaid absence from work granted at the employee’s request. There is no employee entitlement to LWOP.  LWOP must be approved by the supervisor.
Employees must request LWOP and have it approved in advance, except in the case of emergencies. Supervisors may grant up to a 30 day period of LWOP for any justifiable reason. 

LWOP in excess of 30 continuous days is regarded as extended LWOP and is subject to the following provisions: 
a form SF-52, Request for Personnel Action, must be completed in order to request, authorize, and process extended LWOP; 
initial grants of extended LWOP (and any subsequent extensions) are limited to 1 calendar year; 
supervisors must be reasonably sure that any employees taking extended LWOP will return to duty once the LWOP has expired (except in the case of disabled veterans and employees applying for disability compensation or retirement); and 

extended LWOP may be granted only if such leave will benefit USDA and advance the welfare of the employees. 

REE employees may schedule and be granted up to 24 hours of LWOP each leave year for the following activities: 

School and Early Childhood Educational Activities: To allow employees to participate in school activities directly related to the educational advancement of a child. This would include parent-teacher conferences or meetings with child care providers, interviewing for a new school or child care facility, or participating in volunteer activities supporting the child's educational advancement. In this policy and procedure, “school” refers to an elementary school, secondary school, Head Start Program, or a child care facility. 
Routine Family Medical Purposes: To allow parents to accompany children to routine medical or dental appointments, such as annual checkups or vaccinations. 


Absence without leave (AWOL) is an unpaid, unauthorized period of absence. It is a non-pay status resulting from a supervisory determination that no type of approved leave will be granted for a particular absence. AWOL is charged in 15 minute increments. If an employee is AWOL for a period of 3 or more workdays, the supervisor should contact Employee Relations for guidance. Leave charged to AWOL may later be changed to approved leave (i.e., annual, sick, credit or compensatory leave, LWOP, or excused absence) should the employee provide a legitimate excuse for the absence.

Q.  If an employee has invoked their right to FMLA and will be on extended LWOP, should an SF-52 be done.

A.  No.  When an employee is on FMLA, they may have their own leave to substitute for some of the LWOP or they may pay paid with donated leave from the leave transfer program.  An SF-52 should not be done when an employee has invoked their FMLA right.

Q. What is the impact on employee benefits (LWOP & AWOL)?  Does FMLA LWOP employee benefits (WGIs, leave accruals, health insurance, etc.) the same way as “regular” LWOP.
Yes FMLA LWOP and “regular” LWOP both affect employee benefits the same way.  See link below for details.
http://www.afm.ars.usda.gov/hrd/payleave/index.htm#family

Q. What’s the maximum amount of leave can an employee use when she is on maternity leave? And how long is an employee allowed to be out on Maternity Leave?  What are the rules for fathers?
If the employee invokes her entitlement to FMLA, she is entitled to 12 weeks of LWOP.  If the employee has leave, annual or sick leave may be substituted and or used intermittently with LWOP.  Sick leave can only be used for the first 6-8 weeks after the birth.  After that time period, annual leave or some other form of leave must be used for what is considered the “bonding period”.  Of course, sick leave may also be used for doctor’s appointments for mother and child.  Fathers may also invoke their entitlement to FMLA and would also be entitled to 12 weeks of LWOP.  They could use their sick leave (of LWOP of course) for the 1st 6-8 weeks after the birth to take care of the mom.  After that period, LWOP, annual leave, credit leave could be used for “bonding time” with the child.  Sick leave could also be substituted at any time for medical appointments.
Q. If going on maternity leave, are only employees who are on extreme cases qualified for LTP (i.e. serious health conditions) or can employee on regular maternity leave qualify for LTP?
Employees on “regular” maternity leave can apply for the leave transfer program but can only be covered by donations for the first 6-8 weeks immediately following delivery, unless there are medical complications with mother or child.  Donations cannot cover what’s considered the “bonding period” after the mom has recovered.
What kind of documentation is needed for LTP? 
Application REE-3A (self) or 3B (family), leave audit from webTA and medical certification with diagnosis, prognosis and estimation duration of time that the employee will be absent from work due to the medical condition and if it will be full time or part-time.
How far in advance can you apply for LTP?
One or two pay periods, max.  Recipient will not be admitted to the program until all leave has been exhausted.   Applications are usually approved within a few days of receipt if all documentation is sufficient.
Q. what is the proper code to use on the timesheet?  
The code for donated leave is actually 61-61 annual leave.  Once you’ve selected that code there is a drop down box that says “select an event”.  Once you’ve made that selection, the annual leave hours show as donated leave on the T&A.
Q.  How frequently should documentation be provided?
If the employee needs to remain in the program longer than the original end date, the employee would need to submit updated medical documentation with the new estimated end date and updated prognosis to the leave transfer coordinator.
Is return to work documentation needed?
The supervisor would make that call based on the employee’s job requirements.
 
Q.  How should I code FFSL in WebTA (which codes to use). 
 62	     62		FAMILY FRIENDLY SICK LV (GENERAL (ROUTINE CARE)
62	     62		FFLA-FFSL EXTENDED (SERIOUS CONDITION)
Here’s the link to the pay and leave site.  Look for “Training” and then scroll down to “Commonly Used Transaction Codes”.
http://www.afm.ars.usda.gov/hrd/payleave/index.htm#supervisors 

Q. Difference between the FMLA and Family Sick Leave and do we have to grant these?
Basically, FMLA is 12 weeks of job protected Leave Without Pay (LWOP) to be used within a 12 month period for serious illness for self or family (stricter definition) member.
Family Sick leave is your own sick leave that can be used to care for anyone you deem to be like family.  There are limits: 104 for non-serious care and 480 for serious care per leave year.  If you’ve already used 104 for general care, then you have 376 remaining for serious care.    
See link below for comparison chart:
http://www.afm.ars.usda.gov/hrd/payleave/F2-FMLA-v-FamSick-webTA.pdf
Q.  Is there for form for use of Family friendly sick leave?
A. No.  Family friendly sick leave should be documented in webTA.  Medical documentation is required for more than 3 days away from work.
Q. On yesterday’s call, you clarified which TC to use for family friendly sick leave over 104 hours.  We, unfortunately have someone here who will need to use both Family Friendly Sick Leave and FFLA-FFSL-Extended this pay period, then FFLA-FFSL-Extended until her return in a few weeks.  webTA does not allow her (or me as timekeeper) to validate her record, giving us ERROR: [5024] - Family Friendly Sick Leave may not exceed 104 hours.:
A. WebTa does have a glitch that causes this error.  When the T&A is ready to go, email a member of the Pay and Leave Staff and we will “override” the error.  The T&A will then be ready to be certified by the supervisor.  
Q. I have a question about today’s topic  - On the call today it was mentioned we could care for “family members” with many illnesses including migraines – but the below exert is pulled off the FMLA versus Sick leave for Family Care PDF you have on your website (I have attached the file/form):    

	“General Family Care” can include conditions such as: Common Cold, flu, Earaches, Upset Stomach, Headaches (Other than Migraines), Routine Dental or Orthodontia Problems, other conditions that do not involve complications leading to a serious health condition. 


I am assuming that the employee can take sick leave for themselves if they suffer from migraines but from the excerpt above states we can’t care for someone with migraines? 
Or is the information dated. The actual form has a date of 5/10/10. 

A. What the paragraph is saying is that migraines can be categorized under Serious or Extended care (as opposed to general care).  So, yes you can use your sick leave when you have a migraine or to care for a “family” member with chronic migraines. 
I think it distinguishes between the two because if the family member had a migraine for a day or half day you wouldn’t need to care for them (although you could and it would be considered general care).  It makes the assumption that the migraines are chronic and therefore would be “serious or extended”.  
Q.  Can family friendly sick leave be used to care for a family member on an employee’s last day of employment?  Will the employee accrue leave?
A.  Yes, with supervisory approval.  Yes the employee would accrue leave.
Q. Please send me the sites to access the subjects discussed today
A. The Policies and Procedures can be found here:  http://www.afm.ars.usda.gov/ppweb/pplist.htm
The ones that you will use most are 402.1, 402.3v3, 402.4, 402.6
The pay and leave website:  http://www.afm.ars.usda.gov/hrd/payleave/index.htm 


