APD ALERT

The American Recovery and Reinvestment Act of 2009
Update on the Reporting Requirements in FPDS-NG

Note: This is a revision of APD Alert 2010-08 to provide updated information on the
reporting requirements of FPDS-NG. This Alert rescinds APD Alert 2010-08.

The American Recovery and Reinvestment Act of 2009, otherwise known as the “Recovery
Act,” was signed into law by President Obama on February 17, 2009. The Act provides for
unprecedented levels of transparency and accountability so that citizens will be able to
know how, when, and where their tax dollars are being spent. The Web site,
“Recovery.gov” (http://www.recovery.qov/) is the centerpiece of this effort.

To the maximum extent practicable, contracts using Recovery Act funds shall be awarded
as fixed-price contracts (See FAR Subpart 16.2) using competitive procedures. These
procedures include those identified under FAR Subparts 6.1, 6.2, and 16.505(b)(1) and
Subsections 8.405-1 and 8.405-2. Existing fixed-price contracts that were competitively
awarded may be used to obligate funds expeditiously.

The Recovery Act imposes unique transparency requirements that change the pre-
solicitation and award notice process, beyond standard practice, as described below:

Unigue Requirements for Posting of Presolicitation Notices

Under the Recovery Act, presolicitation notices are required for any order, meeting the FAR
Part 5 dollar thresholds, under a task or delivery order contract, including GWACs, multi-
agency contracts and GSA Federal Supply Schedule contracts. These notices shall be
posted in FedBizOpps (FBO) for informational purposes only (i.e., the requirements of FAR
Subpart 5.203 do not apply). In addition, contracting officers should continue to use their
usual solicitation practice (e.g., e-Buy).
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To facilitate transparency and ensure consistency in tracking notices for Recovery Act
funds, agencies must use the following special formatting requirements:

e All presolicitation notices must include the word “Recovery” as the first word in the
Title field in FBO preceding the actual title.

Presolicitation notices for delivery and task orders must also include the following
statement in the Description field preceding the actual description: “THIS NOTICE IS
PROVIDED FOR INFORMATION PURPOSES ONLY. THIS OPPORTUNITY IS
AVAILABLE ONLY TO CONTRACTORS UNDER [contracting officer insert program
name. For example: GSA Schedule 03FAC, COMMITS, Navy’s SEAPORT-E.]”

Unigue Requirements for Announcing Contract Awards

Contract award notices must also be posted at FBO in accordance with FAR Part 5,
including all task and delivery orders as described above. To facilitate transparency and
ensure consistency in tracking award announcements for Recovery Act funds, agencies
must include the word “Recovery” as the first word in the Title field in FBO preceding the
remaining title.

Unique Requirements for Entering Awards into the Federal Procurement Data
System (FPDS)

Previously agencies reporting contract data to FPDS were required to provide Program
Source (i.e., Treasury Account) data in the Description of Requirements (DOR) field. FPDS
has now been modified to provide this data field so it is no longer necessary to update the
Description of Requirements field.

This can be found on Page 2 of the OMB memorandum Guidance on Data Submissions
under the Federal Funding Accountability and Transparency Act (FFATA)
http://www.whitehouse.gov/omb/assets/memoranda_fy2009/m09-19.pdf

Unigue Requirements for Contracts, Orders, and Modifications Exceeding $500,000

For each contract or order (or modification to an existing contract or order) over $500,000,
agencies shall provide a summary of the contract or order (or modification to an existing
contract or order), including a description of the required products and services, which will
be made available publicly and linked to Recovery.gov. Subsequent guidance will provide
additional details.

Unique Requirements for Actions that are not Fixed-Price or Competitive

A summary of any contract or order (or modification to an existing contract or order),
including a description of the required products and services, using such funds shall be
posted in a special section of Recovery.gov unless the contract or order is both fixed-price
and competitively awarded (see Attachment). In publicizing the award notice include in the
description the rationale for using other than a fixed-priced and/or competitive approach;
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this includes contracts awarded under the SBA 8(a) Business Development Program.
Include in the description a statement specifically noting if the contract action was not
awarded competitively, or was not fixed-price, or was neither competitive nor fixed-price.

Other Items of Note:

e The Davis-Bacon Act and Service Contract Act apply to contract actions using
Recovery Act funds. Agencies must follow the same laws, principles, procedures,
and practices in awarding contracts with Recovery Act funds as they do with other
funds.

e Agencies should use authorized acquisition flexibilities as appropriate to avoid
unnecessary delays in awarding contracts with Recovery Act funds. Agencies are
cautioned that the Recovery Act does not independently trigger use of emergency
procurement authorities in FAR Part 18.001. Unless one of these circumstances
exists, the special emergency authorities in FAR Part 18 shall not be used.

e As ageneral rule, if a question arises about whether to provide public disclosure of
information, agencies should promote transparency to the maximum extent
practicable when consistent with national security interests.

If you have any questions regarding this Alert, please contact the Acquisition Programs and
Oversight Branch (APOB), on 301-504-1725, or via e-mail at APOB@ars.usda.gov.
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ATTACHMENT

Posting of Notice/Summary on Special Section

Description of Contract Action

Posting on Special Section of Recovery.Gov

IDIQ contract

(1) | A contract is competitively awarded and is fixed price Not Required

(2) | A contract is awarded that is not fixed-price Required

(3) | A contract is awarded without competition Required

(4) | An order is issued under a new or existing single award Required if order is made under a contract described

in (2) or (3)

(5)

An order is issued under a new or existing multiple award
IDIQ contract

Required if one or both of the following conditions
exist: i. the order is not fixed-price ii. the order is
awarded pursuant to an exception to the competition
requirements applicable to the underlying vehicle
(e.g., award is made pursuant to an exception to the
fair opportunity process)

(6)

A modification is issued

Required if modification is made: i. to a contract
described in (2) or (3) above; or ii. to an order
requiring posting as described in (4) or (5) above

A contract or order is awarded pursuant to a small
business contracting authority (e.g., SBA’s section 8(a)
program)

Required if one or both of the following conditions
exist: i. the contract or order is not fixed-price ii. the
contract or order was not awarded using competition
(e.g., a non-competitive 8(a) award)




